THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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ON BRI EF?

Bef ore COHEN, FRANKFORT and MCQUADE, Adninistrative Patent

! Application for patent filed July 12, 1994.

2 Upon initial study of this case during on brief review,
a request for oral hearing was di scovered appended to the | ast
page of an appendix to the reply brief (Paper No. 16). At the
request of this panel of the board, Program and Resource
Adm ni strator Craig Feinberg tel ephoned appell ants’
representative M. Werner H Stenmer on Septenber 10, 1998 to
inquire as to whether a date for an oral hearing should be
set, or whether the case could be decided on brief. M.
Fei nberg has inforned us that M. Stenmer authorized a decision
on brief. As a concluding point, we nake reference to 37 CFR §
1.194(a) which specifies that an appeal decided w thout an
oral hearing receives the sane consideration by the Board of
Pat ent Appeal s and Interferences as appeals decided after an
oral hearing.
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Judges.

COHEN, Admini strative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1
through 4, 6 and 8. dains 5, 7, and 9 through 11 are
objected to by the exam ner as bei ng dependent upon a rejected
base claim but would be all owable according to the exam ner
if rewitten in independent formincluding all of the
[imtations
of the base claimand any intervening clains. These clains
constitute all of the clainms in the application.

Appel l ants’ invention pertains to a conbined m xi ng and
deflection unit. An understanding of the invention can be
derived froma reading of exenplary claim1l, a copy of which
appears in the appendix to the main brief (Paper No. 14).

As evi dence of obviousness, the exam ner has applied
t he docunents |isted bel ow

Glles et al. (Glles) 3,831, 350 Aug. 27, 1974
Kni ef 4,786, 185 Nov. 22, 1988

The followi ng rejections are before us for review
Clains 2 and 3 stand rejected under 35 U S.C. § 112,
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second paragraph, as being indefinite.

Clainms 1 and 8 stand rejected under 35 U.S.C. § 102(b) as
bei ng antici pated by Knief.

Claims 2 and 3 stand rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Kni ef.

Clainms 1, 4, 6, and 8 stand rejected under 35 U. S. C
8 102(b) as being anticipated by Glles.

The full text of the exam ner's rejections and response
to the argunent presented by appellants appears in the main
and suppl enental answers (Paper Nos. 15 and 17), while the
conpl ete statenent of appellants’ argunent can be found in the
main and reply briefs (Paper Nos. 14 and 16).

In the main brief (page 8), appellants indicate, relative
to the art rejections, that clains 4, 6, and 8 stand or fall
wi th independent claim1l, and that clains 2 and 3 are argued
separately and do not stand or fall with claiml1l. As to the
rejection under 35 U . S.C. 8§ 112, second paragraph, appellants

state that claim 3 stands or falls with claim 2.

OPI NI ON
I n reaching our conclusion on the issues raised in this
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appeal, this panel of the board has carefully considered
appel l ants’ specification and clains, the applied patents,?
and the respective viewooints of appellants and the exam ner.
As a consequence of our review, we nake the determ nations
whi ch foll ow

The indefiniteness issue

We reverse the rejection of claims 2 and 3 under 35
U S C
§ 112, second paragraph.

As pointed out by the exam ner (main answer, page 4), the
copy of claim2 in the appendix to the main brief is in error.
Therefore, we refer to this claimas it appears in the
appendi x attached to the reply brief (Paper No. 16).

As perceived by the examner, it is not clear what is

being set forth by the | anguage “each of said openings has an

3 In our evaluation of the applied patents, we have
considered all of the disclosure thereof for what it would
have fairly taught one of ordinary skill in the art. See In
re Boe, 355 F.2d 961, 965, 148 USPQ 507, 510 (CCPA 1966).
Additionally, this panel of the board has taken into account
not only the specific teachings, but also the inferences which
one skilled in the art woul d reasonably have been expected to
draw fromthe disclosure. See In re Preda 401 F.2d 825, 826
159 USPQ 342, 344 (CCPA 1968).
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area equal to an area of a surface which exactly covers said
respective openings” in claim2 (lines 3 and 4).

We agree with the exam ner that the specified | anguage is
somewhat awkward, or “not elegant” as acknow edged by
appellants (main brief, page 14). Nevertheless, read in |ight
of the underlying disclosure, we consider the content of claim
2 to be understandabl e and definite to the extent that the
nmet es and bounds of the claimcoverage is determ nate. Mre
specifically, we viewthis |language of lines 3 and 4 as sinply
denoting the area coverage of the openings, a necessary area
for ascertaining the obstruction ratio subsequently set forth
inclaim2. It is for this reason that the rejection nust be

rever sed

The anticipation rejection of clainse 1 and 8

W affirmthe rejection of claiml1l under 35 U S.C. 8§
102(b) based upon the Knief patent, as well as the rejection
of claim8 which stands or falls with claim 1.

Anticipation under 35 U S.C. 102(b) is established only
when a single prior art reference discloses, either expressly
or under principles of inherency, each and every elenent of a
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clainmed invention. See In re Paul sen, 30 F.3d 1475, 1478-79,

31 UsPQ2d 1671, 1675 (Fed. GCir. 1994), In re Spada, 911 F.2d

705, 708,

15 USPQ2d 1655, 1657 (Fed. Cir. 1990), and RCA Corp. v.

Applied Digital Data Sys., Inc., 730 F.2d 1440, 1444, 221 USPQ

385, 388 (Fed. Cir. 1984). However, the law of anticipation
does not require that the reference teach specifically what an
appel  ant has disclosed and is claimng but only that the
clains on appeal "read on" sonething disclosed in the
reference, i.e., all limtations of the claimare found in the

reference. See Kalman v. Kinberly dark Corp., 713 F.2d 760,

772, 218 USPQ 781, 789 (Fed. Cir. 1983); cert. denied, 465

U.S. 1026 (1984).

In the present case, we find that the m xing and
deflection unit of claim1l is readable upon the static m xing
apparatus disclosed by Knief. Mre specifically, as we see it,
the content of claim1l1l is addressed by the Knief apparatus,
with its upstream 31, 48 and downstream 50 flow directions, as
di scl osed (colum 6, |lines 54 through 68) and depicted (Figure
1). O particular inmportance, is the patentee’ s express
i ndication (colum 6, lines 20 through 28) that it is within
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the scope of the invention to have equally sized and spaced
apertures, although such an enbodi nent is not preferred.
Appel l ants’ argunent (main brief, pages 8 through 12)
does not persuade us that the exam ner erred in rejecting
claim1l as being anticipated by the Knief reference. Like the
exam ner (answer, page 8), we do not view the characterization
by appellants of the clained device as one for deflecting in a
“macroscopi ¢ sense” as distinguishing the clainmed invention
fromthe reference apparatus. Neither claim1, nor the
under |l yi ng di sclosure, ever address the deflection of a
flowi ng nediumin a nacroscopi c sense. Further, the argunent
relating to back pressure (main brief, pages 9 and 10) fails
to convince us that the conbined m xing and deflection unit as
defined in claim1 does not read on the apparatus taught by
Kni ef. Appellants, in error, argue before this board (brief,
pages 10 and 11) that the openings forned in the plate of
Knief are clearly not evenly distributed when, as indicated
supra, the patent expressly teaches an even distribution.
Contrary to appellants’ point of view (nmain brief, page 12 and
reply brief, pages 2 and 3), we determ ned that the clai ned
upstream and downstream fl ow directions read on the flows 31
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48 and 50, respectively, depicted (Figure 1) and di scussed by
Kni ef. Accordingly, and again contrary to the view of
appel lants (brief, page 12), we find that the subject matter

of claiml is anticipated by the Knief teaching.

The obvi ousness rejection of clains 2 and 3

W affirmthe rejection of each of clains 2 and 3 under
35 U.S.C. 8 103 founded upon the disclosure of Knief.

O particular significance to us, in regard to the
content of each of clains 2 and 3, is the explicit teaching by
Knief (colum 2, lines 53 through 57) that the ratio of total
aperture flow area to first tubular portion cross-sectional
flow area can be adjusted to optimally mnim ze the effect on
fluid flowrate. Knief (colum 4, line 54 to colum 5, line
56) further expressly discusses total flow area of the
apertures. On the basis of the above teachings, this panel of
the board readily perceives that those having ordi nary skil
in the art well understood aperture flow area as a result
effective variable. As such, we nmake the determ nation, based
upon the Knief teaching considered inits entirety, that
obt ai ni ng wor ki ng obstruction ratios, such as those now
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cl ai med, predicated upon the area of openings (apertures) and
total guide area would have sinply invol ved the discovery of
optimum values for a result effective variable by one having

ordinary skill in this art. See In re Boesch, 617 F.2d 272,

205 USPQ 215, 219 (CCPA 1980).

Contrary to the argued position of appellants (main
brief, page 13), we concluded, supra, that the determ nation
of obstruction ratios, as set forth in each of clainms 2 and 3,
woul d have been an obvious matter for one having ordinary

skill in the art when appellants’ invention was made.

The anticipation rejection of clains 1, 4, 6., and 8

W affirmthe rejection of claim1 under 35 U S.C. 8§

102( b)

based upon the G lles docunent, with the rejection of clains
4, 6, and 8 likew se being affirned since they stand or fal
with claiml.

At the outset, it is inportant to recognize that claiml
requires, inter alia, a guide “configuration”, with the
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“configuration” having openings therein being evenly

di stributed over the guide “configuration”. Based upon
appel l ants’ underlying disclosure, the broadly clainmed guide
“configuration” is readabl e upon a guide “configuration”, such
as shown in appellants’ Figure 2, wherein “openings” in the
“configuration” are spaces about the trapezoidal guide vanes
16a to 16e and the support pipes 18.

Wth the above claimanalysis in mnd, it is at once
apparent to this panel of the board that the conbined m xing
and deflecting unit of claiml is addressed by the Glles
docunent (Figure 3). The Glles reference reveals, in
particular, a guide “configuration”, as broadly characterized
inclaiml, inthe formof slat 10a, for exanple, which
provi des openings therein, i.e., the spaces about the tongues
11 permtting the passage of fluid.

The argunent advanced by appellants (main brief, pages 13
and 14) is not persuasive. W are in basic agreenent with the
Vi ews expressed by the exami ner in the answer (page 11)
regarding the Glles patent. W would only add that, contrary
to the view set forth in the main brief (page 14), the
characterized “voi ds” between the respective tabs of Glles
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appear to us to be clearly akin to the “voids” (openings)
about the trapezoidal guide vanes 16a to 16e and support pipes
18 present in the “guide configuration” seen in appellants’
Figure 2. Additionally, unlike appellants (rmain brief, page
14), we recognize the even distribution of tongues 11 in the
gui de configuration of Glles (Fig. 3) as incorporating an
even distribution of openings thereabout.

In summary, this panel of the board has:

reversed the rejection of clains 2 and 3 under 35 U.S. C
8§ 112, second paragraph, as being indefinite;

affirmed the rejection of clains 1 and 8 under 35 U S. C
8§ 102(b) as being anticipated by Knief;

affirmed the rejection of clains 2 and 3 under 35 U S. C
8§ 103 as bei ng unpatentabl e over Knief; and

affirmed the rejection of clains 1, 4, 6, and 8 under
35 U.S.C. 8 102(b) as being anticipated by Glles.

The decision of the examner is affirned.
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No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
8§ 1.136(a).

AFFI RVED

N—r

| RWN CHARLES COHEN )
Adm ni strative Patent Judge

BOARD OF PATENT
CHARLES E. FRANKFORT

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

JOHN P. MCQUADE
Adm ni strative Patent Judge
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